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PRACTICE NOTE 3

 

INDUSTRIAL RELATIONS COMMISSION OF NEW SOUTH WALES 

 

Issued pursuant to s 185A of the Industrial Relations Act 1996 (NSW) 

and s 15 of the Civil Procedure Act 2005 (NSW) 

 

APPROVAL OF ENTERPRISE AGREEMENTS 

COMMENCEMENT 

1. This Practice Note shall commence on the date of issue. 

APPLICATION 

2. This Practice Note applies to applications for the approval of an enterprise agreement 
made under ss 34 or 43 of the Industrial Relations Act 1996 (NSW) (the Act). 

NOTIFICATION OF NEGOTIATION OF ENTERPRISE AGREEMENT 

3. If the special requirements of s 36 of the Act apply to the approval of a proposed 
enterprise agreement, an employer must notify the Industrial Register that it is to 
undertake formal negotiations for the purpose of making an enterprise agreement by 
filing Form 15 – Notification of proposed enterprise agreement by email to 
IRC.Registry@courts.nsw.gov.au, or in person or by post in accordance with r 2.5 of 
the Industrial Relations Commission Rules 2022 (NSW) (the Rules). 

4. The notification must advise the Industrial Registrar: 

a. that an enterprise agreement is proposed or under negotiation; and 

b. of the State or Federal awards or enterprise agreements that apply to the 
employees proposed to be covered by the enterprise agreement. 

INDUSTRIAL REGISTRAR’S DETERMINATION OF COMPARABLE AWARDS 

5. If, during the process of negotiating an enterprise agreement that will cover employees 
to whom no State or Federal awards would otherwise apply, the parties are uncertain 
as to which awards may be appropriate for the purposes of the ‘no net detriment’ 
comparison required by s 35(1)(b2) of the Act, the parties may apply to the Industrial 
Registrar pursuant to s 36A(2) of the Act for a determination of the relevant award 
against which the enterprise agreement will be compared for the purposes of the ‘no 
net detriment’ test in s 35(1)(b2) of the Act. 

https://irc.nsw.gov.au/practice-and-procedures/forms/industrial-relations-commission-forms/irc-15---notification-of-proposed-enterprise-agreement.html
mailto:IRC.Registry@courts.nsw.gov.au
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6. A party may apply to the Industrial Registrar for a determination by written application 
by email to IRC.Registry@courts.nsw.gov.au. 

COMMENCEMENT OF PROCEEDINGS 

7. An application to approve an enterprise agreement can be commenced by filing Form 
14A - Application in respect of an industrial instrument using the Online Registry.  
Alternatively, a Form 14A application can be filed in person or by post in accordance 
with r 2.5 of the Rules. 

8. An application to approve an enterprise agreement must be filed with: 

a. a copy of the proposed enterprise agreement duly signed by, or on behalf of, 
the parties to it; and 

b. an affidavit, or multiple affidavits, that comply with the requirements of the Act, 
r 6.9 of the Rules and this Practice Note. 

SUPPORTING AFFIDAVITS 

9. The affidavits filed in support of the application must address all the requirements for 
the approval of an enterprise agreement. 

10. In Re State Super Enterprise Agreement 2024-2027,1 the Commission published a 
checklist summarising each requirement for the approval of an enterprise agreement 
contained in: 

a. Part 2 of Chapter 2 of the Act; 

b. the Principles for Approval of Enterprise Agreements made by the Commission 
pursuant to s 33 of the Act (the Principles).  The Principles currently made by 
the Commission are in Annexure A of Review of the Principles for Approval of 
Enterprise Agreements 2021/2022.2  A copy of the Principles are at Schedule 
A of this Practice Note; and 

c. Division 2 of Part 2 of the Rules. 

11. A copy of the Commission’s checklist of the requirements for the approval of an 
enterprise agreement is at Schedule B of this Practice Note (the Checklist). 

12. The affidavits should address at least each of the matters in each item of the Checklist. 

13. The affidavits must provide the basis upon which it is contended that any requirement 
in the Checklist is fulfilled.  The mere assertion of compliance in an affidavit will not 
suffice. 

14. To provide a comparison of the rates of pay and total remuneration in accordance with 
item 20 of the Checklist, an affidavit may tabulate the comparison in the following form: 

 

 

1 (2024) 336 IR 145; [2024] NSWIRComm 8 at [88]. 
2 [2022] NSWIRComm 1005. 

mailto:IRC.Registry@courts.nsw.gov.au
https://irc.nsw.gov.au/practice-and-procedures/forms/industrial-relations-commission-forms/irc-14a---application-in-respect-of-an-industrial-instrument.html
https://irc.nsw.gov.au/practice-and-procedures/forms/industrial-relations-commission-forms/irc-14a---application-in-respect-of-an-industrial-instrument.html
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Remuneration in the  
Enterprise Agreement 

Remuneration in the comparative 
industrial instrument 

Proposed 
Classification 

Minimum 
Rate 

Maximum 
Rate 

Equivalent 
Classification 

Minimum 
Rate 

Maximum 
Rate 

[Level 1] $[xx] $[xx] [Level 1] $[xx] $[xx] 

[Level 2] $[xx] $[xx] [Level 2] $[xx] $[xx] 

[Level 3] $[xx] $[xx] [Level 3] $[xx] $[xx] 

[Level 4] $[xx] $[xx] [Level 4] $[xx] $[xx] 

REPORT OF THE INDUSTRIAL REGISTRAR 

15. If the special requirements of s 36 of the Act apply to the approval of a proposed 
enterprise agreement, once an application is filed the Industrial Registrar will prepare 
a report for the Commission, in accordance with s 36(5) of the Act, that compares the 
conditions of employment under the proposed enterprise agreement against the 
conditions of employment that would otherwise apply under relevant State or Federal 
awards or, if there are no relevant State or Federal awards, any relevant employment 
conditions. 

FIRST LISTING DATE 

16. An application to approve an enterprise agreement will be first listed before the 
Industrial Registrar to check compliance with the requirements for the approval of an 
enterprise agreement in accordance with Act, the Rules and the Principles. 

17. If the requirements for the approval of an enterprise agreement are not strictly complied 
with, the Industrial Registrar may make directions to resolve the non-compliance or 
refer the application to a member of the Commission. 

18. The Industrial Registrar will refer the application for approval of an enterprise 
agreement to a member of the Commission to be dealt with on the papers, if: 

a. the requirements for the approval of an enterprise agreement are strictly 
complied with; 

b. the report of the Industrial Registrar identifies no matters of concern; and 

c. no person appears at the first listing before the Industrial Registrar opposing 
approval of the proposed enterprise agreement. 

CERTIFIED COPIES OF APPROVED ENTERPRISE AGREEMENTS 

19. A party to an application for the approval of an enterprise agreement may apply to the 
Industrial Registrar for a certified copy of an approved enterprise agreement by email 
to IRC.Registry@courts.nsw.gov.au. 

20. Subject to any order of the Commission, within 28 days of an application for a certified 
copy of an approved enterprise agreement, the Industrial Registrar will issue a certified 
copy of the enterprise agreement in the terms of Schedule C of this Practice Note. 

mailto:IRC.Registry@courts.nsw.gov.au
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21. A party applying for a certified copy of an approved enterprise agreement must provide 
to the Industrial Registrar such number of copies of the approved enterprise agreement 
as the Industrial Registrar directs in a form that satisfies the Industrial Registrar that 
they are true copies of the approved enterprise agreement. 

22. Unless the requirements of [21] of this Practice Note are satisfied, the provision of a 
certified copy of an approved enterprise agreement is subject to the payment of the 
fee for supplying a copy of a document as set out in Schedule 1 of the Industrial 
Relations (General) Regulation 2020 (NSW). 

 

 

JUSTICE I TAYLOR

PRESIDENT 

14 AUGUST 2025 
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SCHEDULE A 

PRINCIPLES FOR APPROVAL OF ENTERPRISE AGREEMENTS 

1. PREAMBLE 

1.1. The following principles are to be applied by the Industrial Relations Commission of 
New South Wales (Commission) pursuant to sub-s 33(1) of the Industrial Relations 
Act 1996 (NSW) (Act), in determining whether to approve enterprise agreements 
unless it is satisfied, in accordance with sub-s 35(3) of the Act that any departure from 
these principles would not prejudice the interest of any parties to the agreement. 

1.2. These Principles take effect on and from 23 February 2022 and remain in force until 
varied by the Commission in accordance with the Act. 

1.3. In deciding whether to approve an enterprise agreement, the Commission, in 
accordance with sub-s 146(2) of the Act, must take into account the objects of the Act, 
including whether the enterprise agreement provides equal remuneration for men and 
women doing work of equal or comparable value under the agreement. 

1.4. The Principles: 

a. include matters related to the negotiation and processing of agreements, and 
criteria for approval; and 

b. seek to ensure that: agreements and the processes which lead to agreements 
are appropriate, and have regard to the particular circumstances and needs of 
the employees to be covered by the agreement; and agreements comply with 
the Anti-Discrimination Act 1977 (NSW). 

1.5. The terms and conditions of employment in a proposed agreement must not unlawfully 
discriminate, either directly or indirectly, on the grounds of a person’s sex (including 
pregnancy and breastfeeding), race, marital or domestic status, homosexuality, age, 
disability, transgender identity or responsibilities as a carer or because of the sex 
(including pregnancy and breastfeeding), race, marital or domestic status, 
homosexuality, age, disability or transgender identity of the person’s relative or 
associate. 

2. CRITERIA FOR APPROVAL OF ENTERPRISE AGREEMENTS 

2.1. Parties must demonstrate to the satisfaction of the Commission that they have followed 
all the requirements for approval, including: 

a. involvement of the parties and/or their representatives in negotiation processes; 

b. the parties understand the nature and effect of the agreement; 

c. the parties did not enter the agreement under duress; 

d. that all relevant employees are covered by the agreement; and 

e. that the agreement does not breach relevant statutory requirements, including 
the requirements of Ch 2, Pt 2 (Enterprise Agreements) of the Act and the Anti-
Discrimination Act 1977. 
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2.2. When the Commission is considering an enterprise agreement under sub-s 35(2) of 
the Act, the Commission may also have regard to: 

a. the wishes of the parties; 

b. the award coverage of employees not covered by the proposed agreement; 

c. the history of industrial regulation at the enterprise or workplace; and 

d. other matters the Commission considers relevant. 

2.3. Where a secret ballot is required pursuant to sub-s 36(4) of the Act, the conditions of 
the ballot must require that: 

a. pursuant to sub-s 37(1) of the Act, a returning officer be a person who is not 
the employer or a person selected by the employer; 

b. to be eligible to vote, the person must be an employee who is to be covered by 
the agreement at the time the ballot is conducted; 

c. each eligible employee is able to vote only once in a ballot; 

d. the employees must be able to vote in secret; 

e. time/times fixed for the ballot will enable all eligible employees the opportunity 
to vote where practicable; 

f. the ballots must be secure until counting commences; 

g. the returning officer must count and declare the result of the ballot; and 

h. ballots must be retained until after the agreement is processed by the 
Commission. 

Unless the Commission gives leave, the conditions of the ballot must include that: 

a. each ballot form must be initialled by the returning officer; 

b. counting must not commence until the ballot has closed; and 

c. scrutineers may observe the count of the ballot papers; and 

d. the Commission may inspect the ballot papers. 

2.4. The Commission, in accordance with sub-s 35(1) of the Act, is to satisfy itself that: 

a. in the case of an agreement that covers employees to whom State awards 
would otherwise apply, that the agreement does not, on balance, provide a net 
detriment to the employees when compared with the aggregate package of 
conditions of employment under the State awards, and 

b. in the case of an agreement that covers employees to whom no award would 
otherwise apply, that the agreement does not, on balance, provide a net 
detriment to the employees when compared with the aggregate package of 
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conditions of employment under an award that covers employees performing 
similar work to that performed by the employees covered by the agreement. 

2.5. In determining the "no net detriment" test, in accordance with sub-ss 35(1)(b) and (b2), 
the Commission will have regard to: 

a. the benefits and conditions applying under the proposed enterprise agreement 
in comparison to those applying under the relevant award/s; 

b. the conditions in the proposed enterprise agreement being considered as an 
aggregate package; 

c. provisions in the Work Health and Safety Act 2011 (NSW) and regulations 
directly relevant to the change in work patterns to be performed under the 
agreement; 

d. the needs and circumstances of the enterprise; 

e. the wishes of the parties to the agreement; 

f. any other matters the Commission considers relevant; 

g. test case decisions of the Commission; 

h. State decisions setting principles or provisions pursuant to s 51 of the Act; 

i. minimum sick leave provisions for awards as prescribed under s 26 of the Act; 
where such provisions or principles are found in the relevant award/s or which 
apply to awards generally. 

2.6. An enterprise agreement should, where appropriate, facilitate the establishment of 
consultative mechanisms and procedures appropriate to the size, structure and needs 
of the enterprise for consultation on matters affecting their efficiency and productivity. 

2.7. In accordance with s 39 of the Act, an enterprise agreement must contain a dispute 
resolution procedure or the parties must satisfy the Commission pursuant to sub-s 
39(2) of the Act that another relevant agreement or award already does so. The 
Commission is to have regard to whether those dispute resolution procedures facilitate 
the resolution of industrial disputes under the enterprise agreement in a manner that 
is consistent with sub-s 3(g) of the Act. 

3. PROCESS FOR APPROVING AGREEMENTS TO BE FOLLOWED BY THE COMMISSION 

3.1. The Commission, in accordance with sub-s 169(1) of the Act, must take into account 

the principles of the Anti-Discrimination Act 1977 when exercising its functions under 

these Principles including having regard to whether the enterprise agreement contains 

an anti-discrimination clause in the form of Attachment 1 to these Principles. 

3.2. In approving enterprise agreements in accordance with the Act and Principles, the 

Commission may approve an agreement by way of an informal process. However, 

parties may be required to address the Commission on all matters required under the 

Act and Principles. There must be evidence before the Commission of compliance with 

relevant mandatory provisions of the Act, including, where applicable, the special 
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requirements set out in s 36 of the Act. The Commission will determine in each case 

the form in which the evidence is to be presented. 

3.3. For the purpose of s 38(1) of the Act, where an enterprise agreement has been 

approved by a secret ballot pursuant to s 36(4) of the Act, one or more employees may 

be nominated by the employees to sign the agreement on behalf of all the employees 

to be covered by the agreement. 

3.4. The responsibility for lodging the Comparison and Compliance Statement, pursuant to 

r 7.1 of the Industrial Relations Commission Rules 2009, rests with the applicant, 

provided that where individual employees are the applicant, it will be sufficient that a 

selected representative of the employees files the required statement. 

4. PROCESS ENSURING SUFFICIENT INFORMATION 

4.1. During the negotiation of the agreement, consultative processes should be structured 

such that they encourage participation of all groups and categories of employees, 

which may include part-time and casual employees. 

4.2. The negotiation process should therefore ensure that: 

a. reasonable steps are taken to consult all employees who are to be covered by 
the agreement about the agreement; 

b. reasonable steps are taken so that employees who are to be covered by the 
agreement have an understanding of the agreement and its effect; 

c. employees are informed of the intention to have the agreement approved by 
the Commission and the consequences of the Commission's approval; 

d. employees have access to the proposed agreement and the relevant award/s; 
and 

e. employees have had reasonable time to seek advice independent from the 
employer; for example, including relevant industrial organisations of 
employees. 

5. APPROPRIATE NEGOTIATING PROCESS 

5.1. Where the parties have agreed to negotiate an agreement, they should attend 

meetings they have agreed to attend, provide documentation they have agreed to 

provide, and comply with agreed or reasonable negotiating procedures. 

5.2. In negotiations for a proposed enterprise agreement, the parties will consider matters 

such as workplace reform, productivity and efficiency and acknowledge the availability 

of the Commission to assist in the facilitation of cooperative employment relations 

principles. 
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SCHEDULE B 

CHECKLIST OF THE REQUIREMENTS FOR THE APPROVAL 

 OF AN ENTERPRISE AGREEMENT 

PRIOR TO NEGOTIATIONS 

1. Where the agreement is not one to be made with one or more industrial organisations, 
then before or at the time of commencing formal negotiations with the employees, the 
employer must advise the Industrial Registrar in writing using Form 15, “Notification of 
Proposed Enterprise Agreement” that an enterprise agreement is proposed or under 
negotiation and the award(s) or enterprise agreements that apply to those employees: 
s 36(2). 

THE NEGOTIATION PROCESS 

2. The parties must carry out a negotiation process that involves all the parties and/or 
their representatives: subprinciple 2.1(a). 

3. Consultative processes are to be structured to encourage participation of all groups 
and categories of employees: principle 4.1; with reasonable steps taken to consult with 
all employees who are to be covered by the agreement: subprinciple 4.2(a). 

4. Parties are to attend agreed meetings, provide agreed documentation and comply with 
reasonable negotiating procedures: principle 5. 

5. Employees are to be given access to the proposed agreement and the relevant awards 
and reasonable time to seek independent advice: subprinciples 4.2(d) and (e). 

6. Employees are to be informed of the intention to have the agreement approved by the 
Commission and the consequences of the Commission’s approval: subprinciple 4.2(c). 

7. Employees and any relevant union are to be given information that allows them to 
understand the nature and effect of the agreement: s 35(1)(c) of the Industrial 
Relations Act and subprinciple 2.1(b). 

8. Nothing is to occur that would coerce employees to enter into the agreement: s 35(1)(d) 
and subprinciple 2.1(c). 

THE TEXT OF THE DRAFT PROPOSED AGREEMENT 

9. The Agreement is to comply with requirements of the Anti-Discrimination Act: 
s 35(1)(a) of the Industrial Relations Act. The Principles annex a model clause anti-
discrimination clause that can be adopted. However inclusion of the clause alone does 
not mean the agreement will comply with the Anti-Discrimination Act and parties should 
ensure that nothing in the agreement has a direct or indirect discriminatory effect. 

10. The Agreement is to state if it is an agreement made with one or more industrial 
organisations or with employees: s 31(1) and s 31(2) of the Industrial Relations Act. 

11. The Agreement is to identify the parties to the agreement and describe the employees 
for whom it is made: s 38(2) of the Industrial Relations Act. 
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12. The Agreement is to cover all employees of the employer that would reasonably be 
expected to be covered, unless the employees to which it does apply comprise a 
distinct geographic, operational or organisational unit, or it is not unfair, having regard 
to the matters set out in principle 2.2, for it not to cover the employees who are 
excluded: s 35(2) of the Industrial Relations Act and principles 2.1(d) and 2.2. 

13. The Agreement is to contain terms that facilitate the establishment of consultative 
mechanisms and procedures appropriate to the size, structure and needs of the 
enterprise for consultation on matters affecting their efficiency and productivity: 
principle 2.6. 

14. The Agreement is to have a nominal term and that term is not to be more than three 
years: s 42 of the Industrial Relations Act. 

15. The Agreement is to contain procedures for dispute resolution or identify another 
relevant agreement or award that contains relevant provisions that apply (unless the 
employer employs fewer than 20 employees): s 39 of the Industrial Relations Act. 

16. On balance, and having regard to the matters set out in principle 2.5, the Agreement 
is to provide no net detriment to the employees when compared to the aggregate 
package of conditions of employment under relevant award(s): s 35(1)(b) of the 
Industrial Relations Act and subprinciple 2.4(a); or if there are no relevant awards, it is 
not to, on balance, provide a net detriment to the employees when compared to the 
aggregate package of conditions of employment under an award that covers 
employees performing similar work: s 35(1)(b2) of the Act and subprinciple 2.4(b). If 
the parties are uncertain as to which award may be appropriate for the purposes of the 
comparison required by s 35(1)(b2) of the Act, the parties may consider applying to 
the Industrial Registrar pursuant to s 36A(2), for a determination of the relevant award 
against which the agreement will be compared for the purposes of the application of 
the ‘no net detriment’ test in s 35(1)(b2). 

FOLLOWING NEGOTIATIONS FOR AN AGREEMENT THAT IS NOT WITH ONE OR MORE 

INDUSTRIAL ORGANISATIONS 

17. A returning officer who is a person other than the employer or a person selected by 
the employer is to be appointed to conduct the secret ballot on behalf of employees: 
s 37(1) of the Act and subprinciple 2.3(a).  

18. The returning officer is to ensure: 

a. all employees covered under the proposed agreement are given the 
opportunity to vote: subprinciple 2.3(e); 

b. the method of voting adopted ensures that each employee can only vote once, 
that only employees entitled to vote are able to vote and their votes are secret: 
subprinciples 2.3(b), (c) and (d); 

c. the date and time fixed for voting provides a practicable means for all 
employees to vote: subprinciple 2.3(e); 

d. details of how the ballot will be conducted (mode, instructions, date, time) are 
provided to all employees in advance; 
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e. if using a paper ballot method, the ballots are each initialled by the returning 
officer before distribution to confirm their authenticity: subprinciple 2.3(a);  

f. once cast, the ballots are kept securely until counting commences: subprinciple 
2.3(f); 

g. counting of the ballots does not commence until the ballot has closed: 
subprinciple 2.3(b); 

h. scrutineers are invited to observe the counting of the ballot (with the date and 
time for counting communicated in advance): subprinciple 2.3(c); 

i. that he or she counts the ballots cast and declares the result of the secret ballot: 
subprinciple 2.3(g); and 

j. the ballots are retained until the agreement is processed by the Commission: 
subprinciple 2.3(h). 

BEFORE FILING THE AGREEMENT WITH THE COMMISSION 

19. The agreement must be signed by or on behalf of the parties to it. A duly signed copy 
should be provided to the Commission for approval: s 38(1) of the Act. Where an 
agreement has been approved by a secret ballot pursuant to s 36(4), one or more 
employees may be nominated by the employees to sign the agreement on behalf of all 
the employees covered by the agreement: principle 3.3. 

20. The applicant must prepare a Comparison and Compliance Statement to be filed with 
the application for approval of an enterprise agreement in the form of an affidavit: rule 
6.9 of the Industrial Relations Commission Rules 2022 and principle 3.4. A mere 
assertion that there will be “no net detriment” will not suffice. It is necessary to provide 
a comparison of rates of pay and total remuneration along with a comparison of 
conditions (to the extent the agreement does not simply adopt existing award 
conditions). Any detrimental differences should be clearly identified along with an 
explanation as to why, despite such differences, it is contended that the agreement will 
not result in a net detriment to employees. The Statement should also address any 
other matters listed at principle 2.5 that the applicant considers relevant. 

21. Where a secret ballot occurred, there is to be a report or affidavit from the returning 
officer attesting to the matters above and confirming that at least 65% of the employees 
to be covered by the agreement at the time the ballot was conducted voted to approve 
the agreement. Note, the required percentage is 65% of those eligible to vote, not just 
of those who voted: s 36(4) of the Act. 

22. The agreement filed for approval by the Commission is to be in the exact same terms 
as the one voted on by the employees in any secret ballot: s 36(4) of the Act. 

23. There are to be one or more affidavits filed with the application that address each of 
the matters in this checklist and annexes the signed proposed agreement. The 
affidavits must cover all of the matters listed in rules 6.9(2), (3) and (4) and should 
attest that each of the requirements for approval, as set out in the Act and the Principles 
(as summarised in this checklist), have been met. The basis upon which it is contended 
that the requirements for approval are satisfied must be set out. Bald assertions of 
compliance will not be sufficient.  
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SCHEDULE C 

In accordance with Practice Note 3, the Industrial Registrar certifies that the Industrial 
Relations Commission of New South Wales did on [date] approve the [name of enterprise 
agreement], a sealed copy of which is attached hereto and marked "A". 

 

SIGNED 

SEAL OF THE INDUSTRIAL REGISTRAR 


