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Introduction

1 | have been asked to speak today about recent changes to the Industrial
Relations Act 1996 (NSW) (IR Act). Specifically, | will speak about the passage
of the Industrial Relations and Other Legislation Amendment (Workplace
Protections) Act 2025 (NSW) (Workplace Protections Act) in July 2025 and

its impact on local government.

2 In her Second Reading Speech for the Workplace Protections Act, Minister
Cotsis summarised the key industrial reforms as “establishing new anti-bullying
and sexual harassment jurisdictions before the Industrial Relations
Commission; clarification of the commission’s powers during industrial
disputes; and changes to the freedom from victimisation provisions”, and the
reform to the Work Health and Safety Act 2011 (WHS Act) as being “to provide
a pathway for work health and safety disputes to be dealt with by the Industrial

Relations Commission”.!

3 Time permits me to speak about three of those changes today:

(1)  the Commission’s new Bullying and Sexual Harassment Jurisdiction—

which came into effect on 13 October 2025; and

" New South Wales Legislative Assembly, Parliamentary Debates (Hansard), 27 May 2025.



(2)  the expansion to the protections against victimisation in the IR Act—
which came into effect on 3 July 2025.

These reforms are significant. They have not yet led to many applications.
However, | estimate that in time they will increase to be about 25% of the

Commission’s workload once they become well understood.

Bullying Jurisdiction

5

| will start with the new bullying and sexual harassment jurisdiction which came
into effect last October. The Commission has been given the power to make
any order it considers appropriate where a person has been sexually harassed
and the power to make orders to prevent bullying. These powers are similar to
those already given to the Fair Work Commission (FWC) in respect of federal
employees by the Fair Work Act 2009 (Cth) (FW Act), but with some key
differences; the most significant of them being the power to award of damages
up to $100,000

Who can apply for a stop bullying order?

A person can make an application for a stop bullying order if they are a “worker”
under the WHS Act, provided they are not eligible to apply for such an order
from the FWC. An application can also be made by a union on behalf of a

worker.

“Worker” under the WHS Act is broadly defined, going beyond employees to

include contractors, apprentices, and even volunteers.

It is easy to say who cannot bring a claim—it is anyone who can bring a claim
to the FWC. It is harder to explain exactly who such persons are. But this is a

distinction of some potential importance to local government.

Those who can bring a stop bullying claim before the FWC (and so cannot bring
such application to the NSW Commission) are those who work at what the FW

Act defines as a “constitutionally-covered business”. You will note that this
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jurisdictional threshold is different from the usual “National System Employer”
test in the FW Act.

As many will know, since at least New South Wales v Commonwealth (“the
WorkChoices Case”)? in 2006, in legislating in respect of employment law the
Commonwealth has relied on its power in the constitution to regulate trading
corporations.® To keep things simple, it is enough to say that a “constitutionally-
covered business” is one that is a trading corporation for the purpose of s 51(xx)

of the Commonwealth constitution.

Ordinarily, there will be no ambiguity as to who does or does not work in a
business operated by a trading corporation, and so may apply to our

jurisdiction.

An obvious example is a person working in a school run by the Department of
Education. A government department is not a trading corporation, and so its
workers could not make an application to the FWC. All those working in the

NSW public service will have access to our new bullying jurisdiction.

A less obvious example is a person working for a sole trader or a partnership
in the private sector. Sole traders and partnerships, being unincorporated, are
not a trading corporation, and so those workers could not access the FWC and

can now bring a bullying claim to the NSW Commission.

An even less obvious example is a person working for a charity. A charity will
ordinarily be a corporation, and although the money it raises is for a charitable
purpose, most charities do engage in trade. That is, they ordinarily sell some
good or service to raise money for their charitable purposes. Under current
law, if that trading (that selling) is a substantial and not merely peripheral portion

of the charity’s overall activities, then on current law it will be considered a

2 New South Wales v Commonwealth (2006) 229 CLR 1; [2006] HCA 52.
3 New South Wales v Commonwealth (2006) 229 CLR 1; [2006] HCA 52 at [198].
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trading corporation. Of course, the introduction of the notion of “substantial”

gives rise to its own set of ambiguities.

These distinctions may seem academic. But | raise them because | anticipate

they could arise as an issue for certain local councils. Specifically, an issue

may arise about whether a particular local council in NSW is a “constitutionally-

covered business” for the purpose of the FW Act or not. If it is a trading

corporation then its workers cannot bring a bullying claim before the

Commission, but can before the FWC.

This may come as a surprise, for a number of reasons.

(1)

()

First, local councils are not ordinarily covered by the federal system,
being excluded from the definition of a National System Employer in the
FW Act.

Secondly, s 220 of the Local Government Act (NSW) (LG Act) declares
that local councils are part of the body politic of the State of NSW, and
not a trading corporation. This section was inserted for the purpose of
ensuring that local councils are not captured by Commonwealth

employment legislation.

Thirdly, local councils do not exist to trade for profit, but exist for the
public purpose of exercising legislative and executive functions in a local

government area.

Fourthly, of the (few) stop bullying applications we have received to date,
the majority have concerned local councils, so far without any objection

being taken.

Fifthly, the issue of what is or is not a trading corporation feels a little
dated, being an issue that occupied much Court time in the first decade

of this millennium.
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To the last point, it has been some time since | have done a case on this issue.
| do recall, exactly 20 years ago this week, being in the High Court on the first
morning of the hearing in the WorkChoices Case, where Gummow and Hayne
JJ interjected—about four sentences into the submissions of the NSW Solicitor-
General opening the case—that the starting point of his submissions should
concern what exactly the phrase “trading corporation” meant. And that inquiry,
Gummow J continued, should start with the 1850 edition of Grant on
Corporations. Suffice to say, our research had not extended to the 1850 edition
of Grant on Corporations. Cue the stampede of juniors rushing to the High
Court’s library for a copy. The library’s only copy—we were informed by a

helpful librarian—was currently on loan to the chambers of Justice Gummow.

| raise this because—as later acknowledged during that hearing—in 1850 (or
indeed until the 1970s), it would have been inconceivable that a local council
would have been considered a trading corporation. Then, a trading corporation
was determined by reference to its founding purpose. Indeed, the majority in
the WorkChoices Case specifically noted that local government entities were
not considered trading corporations at the time the constitution was written.*
Since 1979, the High Court has moved away from a sole focus on the purpose
of a corporation and instead adopted a “current activities” test, where it
assesses whether trade is a “substantial” or “sufficiently significant” proportion
of the entity’s activities, even if trading is not its primary function or primary
purpose.® The High Court has also found that legislation cannot simply declare
that a certain entity is or is not a trading corporation, but rather courts are
required to make such an assessment looking to the substance of the particular

entity.®

This was raised as an issue before Easton DP in the FWC in Bonora v Council

of The City of Ryde.” That case concerned an applicant seeking to access the

4 New South Wales v Commonwealth (2006) 229 CLR 1; [2006] HCA 52 at [157].
5 R v Federal Court of Australia; Ex parte W.A. National Football League (1979) 143 CLR 190 at [31],

[54].

6 Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services
Union of Australia v Queensland Rail (2015) 256 CLR 171.
7 [2024] FWC 384.



general protections (or “adverse action”) provisions of the FW Act, which
operated by reference to the same “constitutionally-covered” entity threshold
(at that time, similar provisions were not yet contained in the IR Act—more on
that later). The Council of the City of Ryde (Ryde Council) contended:

(1) First, that Ryde Council was not a corporation at all, but rather part of
the body politic of NSW; and

(2)  Secondly, and alternatively, if it were a corporation, it was not a trading

corporation.

20 In respect of the first issue, Easton DP noted that Ryde Council is an artificial
legal entity, constituted by legislation, that can bear rights and duties.
Ultimately, the Deputy President declined to finally resolve the issue because
there was differing authority among superior courts as to the effect of s 220 of
the LG Act, but he said it was “sufficient to record, as the above authorities
make clear, that the NSW Parliament’s declaration in s 220 of the [LG Act] does
not, without more, remove the legal possibility that Ryde Council is a

constitutional corporation”.®

21 Deputy President Easton instead resolved the matter by reference to the extent
of Ryde Council’s trading activities. Ryde Council led evidence of its key
activities, the revenue generated by those activities, and the costs of engaging
in those activities. Ultimately, Easton DP analysed that evidence and held that
the nature and volume of the trading activities were not sufficient for it to be a
trading corporation.®

22 Ryde Council was not found to be a constitutionally-covered entity. But this
decision has not resolved the issue for all councils. It is not inconceivable that

there are councils in NSW, as there have been found to be in other states,°

8 Bonora v Council of The City of Ryde [2024] FWC 384 at [55].

9 Bonora v Council of The City of Ryde [2024] FWC 384 at [51].

0 For example, Burrows v Shire of Esperance (1998) 86 IR 75; Application by Bastakos [2018] FWC
7650.
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who do have sufficient trading activities on their balance sheets, to justify the
description applying the “current activities” test.

As a final note, there is in my view some basis for considering that a future High
Court—if called upon to do so—would revisit past authority and find that the
power in s 51(xx) to make laws in respect of trading corporations does not
extend to making laws in respect of local government entities, notwithstanding
some level of trading activities, given their primary purpose and their role in our

democratic system.

Who is the respondent to a stop bullying proceeding?

While the specific applicant to a stop bullying proceeding will generally be
obvious—it will either be the person alleged to have been bullied, or a union on
their behalf—it is less obvious who the respondent may be in a bullying

proceeding.

A stop bullying order can be made against: an individual or group who has
bullied the applicant at work; or the applicant’'s employer; or for contractors a
person conducting a business or undertaking. For example, an employee might
seek a stop bullying order against their employer, but not against the colleague
who has bullied them or vice versa. A council worker might seek a stop bullying
order against a resident, where, for example, that worker was subjected to

repeated unreasonable behaviour by a resident while at work.

We have prepared application forms which make it easy for an applicant,
including a self-represented litigant, to indicate who is the “respondent” and so

who the application should be served upon.

It is also worth observing that the current definition of “worker”, who may apply
for a stop bullying order, is broad enough to include an elected councillor.
Anecdotally, there have been situations in the past where councillors have
made accusations concerning the behaviour of other serving councillors. Such

conduct would appear to be captured by the new jurisdiction. A similar



jurisdiction was recently proposed to be given to the Land and Environment
Court, including the power to make an order for compensation and damages.!
We and LGNSW have identified this as an issue to Government, given the
possibility of two courts dealing with the same issue either sequentially or at the

same time.

How will bullying claims be resolved?

28

The Commission must first endeavour to settle the application by conciliation.
The Commission has a broad power to determine how best to conciliate, and
has the ability to require persons who may not be parties to the proceedings,
like a HR manager at a workplace, to attend the conciliation so as to most
efficiently resolve the dispute. As occurs at the FWC, we intend that conciliation

for bullying disputes will usually be conducted in private.

What order can the Commission make?

29

The Commission has the power to make any order it considers appropriate to
prevent an employee from being bullied at work. That includes, but is not limited
to, damages of up to $100,000, as well as a prohibition on further bullying,
requiring a respondent to take reasonable steps to redress loss or damage, an

apology or retraction, or the introduction of an anti-bullying program or policy.

When can the Commission make a bullying order?

30

The Commission can only grant relief, however, if it is satisfied that “the
employee has been bullied at work” and “there is a risk that the employee will
continue to be bullied at work”. A stop bullying order can only be made to
“prevent an employee from being bullied at work by the individual or group” who
was bullying them. Relief is therefore limited to circumstances where the

applicant is still working at the workplace where they were bullied.

" Local Government and Other Legislation Amendment (Councillor Conduct) Bill 2025.



Sexual harassment jurisdiction

Who can apply for a sexual harassment order?

31

32

33

34

The new sexual harassment jurisdiction covers a wider group of workers than
our bullying jurisdiction. All workers in NSW, other than national system
employees, can bring a sexual harassment claim before the Commission. That
includes all those engaged by local government, including contractors. The
question of whether a local council is a trading corporation does not arise — as
local councils in NSW are expressly not “national system employers” for the
purpose of the FW Act their employees can bring such a claim before the

Commission.

A sexual harassment application can relate to sexual harassment in respect of
any such harassment that occurs at work, not only harassment from a colleague
or employer. For example, if a visitor to a workplace sexually harasses a worker
and the owner, both the worker and the owner are each entitled to make a

sexual harassment claim against that visitor.

There is a limitation period of 24 months after the sexual harassment occurred
during which the claim has to be brought. The aggrieved person need not still

be employed by the same employer as they were when the incident occurred.

Similarly to a bullying claim, a sexual harassment claim can be brought by a

union on behalf of one or more workers.

How will sexual harassment claims be resolved?

35

We will take a similar approach to conciliating a sexual harassment dispute as
we will for conciliating a bullying dispute, but with an increased focus on
ensuring that the procedure is handled appropriately. The Commission’s
registry, rather than the applicant, will serve the applications on the persons
alleged to have sexually harassed the applicant, their employer or principal, and
the applicant’s employer or principal. This avoids the applicant having to serve
their application on the persons they allege to have harassed them. We will also

have regard to the parties’ wishes in determining how to conduct the



36

37

38

conciliation, including whether conciliation should be done via AVL or with
parties kept in separate rooms.

If the matter proceeds to arbitration, and the Commission is satisfied that the
aggrieved person has been sexually harassed, the Commission can make an
order against the persons who sexually harassed the applicant and/or their
employers or principals. The Commission can make any order it considers

appropriate to prevent further harassment or remedy the harassment.

A civil penalty proceeding can also be brought against a person who has
sexually harassed an aggrieved person. An application for such a proceeding
can only be brought by an industrial organisation or inspector, and only after
the Commission has made a sexual harassment order. That means, in practice,
that a union needs to bring two proceedings to obtain a civil penalty for sexual
harassment, and it cannot use evidence and findings made during the
arbitration for the sexual harassment order in the proceedings for a civil penalty.

My final observation is that our bullying and sexual harassment jurisdiction is
likely in time to become a jurisdiction utilised by personal injury lawyers, noting
that compensation for injury can be obtained without having to establish a
percentage of whole person impairment, as is the case if seeking a lump sum
pursuant to workers compensation legislation. A choice needs to be made at
the outset however, as a person cannot obtain damages in this jurisdiction if

they have received an entitlement under the workers compensation scheme.

Expanded victimisation provisions

Freedom of association

39

The Workplace Protections Act has made a number of major changes to what
are referred to as “victimisation provisions” in sections 209 and 210 of the IR
Act, which came into effect on the date of assent on 3 July 2025. These are
changes which only apply to NSW public service and local government. These
provisions provide an avenue for employees who have been in some way

injured in their employment, such as by dismissal or demotion, to obtain wide-

10



ranging relief, including: reinstatement, promotion or compensation in the form

of foregone remuneration or other financial benefits.

Expansion of protected characteristics
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One change is an amendment to s 210 of the IR Act to add to the list of
protected characteristics against which an employer or industrial organisation
must not victimise an employee or prospective employee. These additions have
the effect of more closely aligning our victimisation jurisdiction with the adverse

action provisions in Pt 3-1 of the FW Act.

One of the most significant additions is the protection from victimisation due to
a characteristic of a person which is protected from discrimination under the
Anti-Discrimination Act 1977 (NSW), namely, race, sex, marital or domestic
status, disability, homosexuality, age, transgender status, and carer’s
responsibilities. This provides public sector and local government employees
an alternative to pursuing a discrimination claim before the NSW Civil and

Administrative Tribunal.

The other significant addition is the protection from victimisation due to a person
making a complaint or inquiry about their employment or to a public authority.
The equivalent provisions in the FW Act are used by employees in the federal
system, making “general protections” claims who assert “adverse action” when
they are dismissed and who cannot bring a claim for unfair dismissal because
of statutory limitations, such as the initial qualifying or probation period, or
because they are not covered by an award or earn above the high-income
threshold. Similarly, | expect claims will be made under these provisions by
public sector employees and local government employees dismissed within a

probationary period.

Reverse onus for victimisation claim

43

The last change to the victimisation provisions is the creation of a presumption
that an employee or prospective employee who suffers a detriment due to an

action from the employer was victimised because of a matter referred to in

11
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s 210. Sub-section (5) creates a reverse onus on the employer which is similar
to the reverse onus for adverse action in s 361 of the FW Act.

An employer can rebut that presumption if they can satisfy the Commission
that, objectively, the s 210 matter was not a substantial and operative cause of

the detrimental action.

These changes are more significant than they might first appear. The extent
they are utilised will be somewhat dependant on the extent unions use them
instead of simply notifying an industrial dispute—but | expect in time that
individuals will utilise them. Recent high-profile applicants with legal
representation using these provisions at a federal level include Jackie O
Henderson, Antoinette Lattouf and Amber Sherlock. More recently at a federal
level the advent of generative Al has led to a significant increase in such
applications by those not represented by lawyers leading to the President,
Justice Hatcher saying:

when the Al tool starts inventing facts to justify a weak unfair dismissal claim
or, worse, can gloss up a general protections claim for a person who does not
meet the qualifying period criterion for an unfair dismissal claim, then the
balance of benefit and detriment [of Al] becomes less clear.

Where a person has a complaint about their employment, whether that is due
to demotion or dismissal, they will reach out for some relief, and | anticipate that
they will increasingly use these new victimisation provisions. They will gain
encouragement by the existence of the reverse onus, requiring the employer to
make a positive case as to the reason for any demotion or dismissal. Some of
you will remember the days of unfair contract proceedings, which was a
mechanism for higher paid workers, or workers not represented by unions to
bring complaints about the termination of their employment to the Commission
seeking compensation orders. | anticipate that these expanded provisions will
similarly provide a mechanism for claims for compensation arising from

termination to be brought to us.

12
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In conclusion, can | identify two takeaways from these reforms.

First, we are expecting to increasingly be dealing with claims from parties who
do not regularly appear before the Commission. To assist the parties to adjust
to these changes, we are currently running a seminar series on the different
legislative reforms. Previous seminars are published on the Commission’s
YouTube channel, including our sexual harassment and bullying seminar last

November.

Second, we expect the Commission’s workload to significantly increase as a
result of these amendments over time. Claims made by those working for
councils are already being made and | expect them to increase. These new

jurisdictions are not expected to be offset by a decrease in our work elsewhere.

The Commission’s user group has been carefully considering the advent of the
new jurisdictions. It provides a forum for parties to let us know how new practice
notes and procedures are going and whether they can be improved upon. | very
much appreciate the time taken by parties to give this sort of feedback and it
will be responded to.

For now, thank you again to LGNSW for organising this seminar.

*kkkkkkkk
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